
 

Advice on Site Isolation of Lot 39 DP1218200  

 

03 May 2017 

Mr Bill Clements 
Associate Director 
PBD Architects 
Level 2  
52 Albion Street  
Surry Hills NSW 2110 

Dear Bill, 

ADVICE ON SITE ISOLATION OF ADJOINING PROPERTY IN RELATION TO 
DEVELOPMENT APPLICATION JRPP-16-03311 

We refer to your request for advice regarding a potential site isolation issue in relation to Development 
Application JRPP-16-03311 (the DA) lodged by Homebush One Pty Ltd (Homebush One) on 17 May 
2016, which seeks consent for demolition of the existing structures and the staged construction of 9 x 
4/5 storey residential flat buildings containing 651 apartments and basement car parking, new roads, 
communal open space, landscaping and associated services at 23-27 Schofields Road, Schofields 
(the DA Site). 

Specifically, you have requested advice as to whether Homebush One has satisfied the necessary 
planning requirements in terms of attempting to acquire the adjoining site to the north, known as 58 
Whitechapel Road, Schofields at Lot 39 DP 1218200 (Lot 39), in order to amalgamate it with the DA 
Site to form one consolidated site. 

1. SUMMARY 
In summary, follows: 

 Homebush One has made all reasonable efforts to acquire Lot 39 in an attempt to 
amalgamate it with the DA Site to form one consolidated site. 

 Amalgamation of Lot 39 and the DA Site is not reasonably feasible having regard to the 
attempts Homebush One has already made to acquire Lot 39, and the express reluctance of 
the owner to sell the property.  

 Homebush One has satisfied the Land and Environment Court’s planning principle regarding 
site isolation, particularly in terms of its attempts to acquire Lot 39 and the level of negotiations 
it has engaged in to secure the acquisition.  

 Council ought to be satisfied that Homebush One has done all it reasonably can to acquire Lot 
39 to amalgamate it with the DA site. The DA could not validly be refused on this basis.  
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2. CHRONOLOGY AND BACKGROUND FACTS 
In providing this advice, we have had regard and understand the following key chronology and 
background facts: 

 Prior to the DA being lodged Homebush One contacted Australian Wealthlink Group Pty Ltd 
the owner of the land at 23 and 35 Schofields Farm Road, Schofields immediately to the north 
of the DA Site to determine their intended future use of the site.  Those adjoining properties 
received development consent on 26 May 2015 for subdivision to create 65 Torrens title land 
subdivision, demolition of existing structures, tree removal, construction of new roads, and 
drainage infrastructure works (DA 14-2588).  
 

 The land developer confirmed their intention to proceed with the development as approved to 
build the residential subdivision civil works, subdivide and sell the lot, now known as Lot 39 for 
future construction of a detached dwelling. 
 

 On 17 May 2016, the DA was lodged with Blacktown City Council. 
 

 We understand Lot 39 was purchased at the end of November 2016. 
 

 In early 2017 Primus DMS were engaged by Homebush One to provide development 
management services for the DA and undertake negotiations with the owner of Lot 39 to 
acquire Lot 39. 
 

 On 17 February 2017, Primus DMS wrote to the owner of Lot 39 with an offer to purchase the 
property for $600,000. Refer to Attachment A. 
 

 On behalf of Homebush One, Primus DMS independently engaged Theo Stamoulis & 
Associates ($625,000), to prepare an valuation dated 3 March 2017, which is provided at 
Attachment B.  
 

 Following the offer to purchase Goodwin & Co on behalf of Lot 39 owner independently 
engaged the valuation services of Peter Chuck Valuation ($600,000) at Attachment B, and 
separately a valuation from Valuations NSW ($590,000) at Attachment D.  
 

 On 26 April 2017, the owner of Lot 39 wrote to Blacktown City Council to advise of their 
intention to retain the land for the purposes of constructing a residential dwelling                
(Attachment E). 
 

3. APPLYING THE FACTS TO THE PLANNING PRINCIPLES 
The Land and Environment Court have established ‘planning principles’ describing the desired 
outcome, and list of appropriate matters to consider, for the potential isolation of sites by the 
redevelopment of adjacent sites. These principles set out in the following cases:  
 

 Melissa Grech v Auburn Council [2004] NSWLEC 40 at 51; and  
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 Cornerstone Property Group Pty Ltd v Warringah Council [2004] NSWLEC 189 at 31-34.  
 

 Karavellas v Sutherland Shire Council [2004] NSWLEC 251 
 

The law under these planning principle decisions set out what is required when dealing with any site 
isolation issue for an assessment of whether the purchase and amalgamation of the site (in this case 
the DA Site and Lot 39) is feasible.  

Each of these matters in respect of the steps established in the Planning Principles are addressed 
below: 

1. Is amalgamation of the DA site and Lot 39 feasible? 

 Firstly, where a property will be isolated by a proposed development and that property cannot 
satisfy the minimum lot requirements then negotiations between the owners of the propertied 
should commence at an early stage and prior to the lodgement of the development application.  

Response:  In accordance with the State Environmental Planning Policy (Regional Growth Centres), 
the minimum lot size requirements for 2000m2. The site area of Lot 39 measures approximately 
550m2, and as such does not meet the minimum requirements. Attempts were made to determine the 
intended use of Lot 39 form the previous owner of the land prior to lodging the development 
application. Negotiation between the owner of the current owner occurred following the current 
owner’s transaction of the property.  

 Secondly, and where no satisfactory result is achieved from the negotiations, the development 
application should include details of the negotiations between the owners of the properties. These 
details should include offers to the owner of the isolated property. These details should include 
offers to the owner of the isolated property. A reasonable offer, for the purposes of determining the 
development application and addressing the planning implications of an isolated lot, is to be based 
on at least one recent independent valuation and may include other reasonable expenses likely to 
be incurred by the owner of the isolated property in the sale of the property. 

Response:  Following lodgement of the DA and at the request of Blacktown City Council negotiations 
occurred between Homebush One and the owner of Lot 39 and are documented in the ‘Key 
Chronology and Background Facts’ set out the details of the negotiations.  
 
This includes an independent valuation prepared by Theo Stamoulis & Associates demonstrating a 
valuation of $625,000 (commissioned by Primus DMS on behalf of Homebush One) (Attachment B) 
which was above the valuation by Peter Chuck Valuation of $600,000 commissioned by Goodwin & 
Co on behalf of owner of Lot 39 (Attachment C), and the valuation by Valuations NSW of $590,000 
also commissioned by Goodwin & Co on behalf of owner of Lot 39 (Attachment D). 
 
Homebush One had made an offer to purchase the property for $600,000, which was not accepted by 
the owner of Lot 39. This offer to purchase Lot 39 was made prior to the valuations being sought and 
is in line with those subsequent independent valuations commissioned by the owner of Lot 39. 
 
Homebush One has satisfied the requirements relating to details of negotiations and offers to 
purchase. 
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 Thirdly, the level of negotiation and any offers made for the isolated site are matters that can be 
given weight in the consideration of the development application. The amount of weight will 
depend on the level of negotiations, whether any offers are deemed reasonable or unreasonable, 
any relevant planning requirements and the provisions of s 79C of the Environmental Planning 
and Assessment Act 1979.  

Response: Negotiations and a reasonable offer from Homebush One is demonstrated in this 
correspondence.  

Despite the best efforts of Homebush One to make a reasonable offer to the owner of the isolated site 
at the level of a market valuation, an agreement has not been able to be reached between the two 
parties. The owner of Lot 39 has not accepted the offer and has confirmed their intention to develop 
their family dwelling house on Lot 39. Refer to correspondence from the owner of Lot 39 to Blacktown 
City Council at Attachment E. 

2. Can orderly and economic use and development of the separate sites be achieved if 
amalgamations is not feasible?  

 In answering this question the key principle is whether both sites can achieve a development that 
is consistent with the planning controls. If variations to the planning controls would be required, 
such as non-compliance with minimum allotment size, will both sites be able to achieve a 
development of appropriate urban form and with acceptable level of amenity. 

 To assist in this assessment, an envelope for the isolated site may be prepared which indicates 
height, setbacks, resultant site coverage (both building and basement). This should be schematic 
but of sufficient detail to understand the relationship between the subject application and the 
isolated site and the likely impacts the development will have on each other, particularly solar 
access and privacy impacts for residential development and the traffic impacts of separate 
driveways if the development is on a main road. 

Response: The owner of Lot 39 has advised Homebush One that it intends to development Lot 39 for 
a dwelling house.  A reasonable development can be achieved for Lot 39 to satisfy the owner’s 
intended use. 

The design for the proposed building adjacent to Lot 39 demonstrates that the likely impacts of the 
subject application on Lot 39 will be minimal, whereby solar access and privacy impacts have been 
suitably mitigated through appropriate setbacks and privacy screening.  
 

 The subject application may need to be amended, such as by a further setback than a minimum in 
the planning controls, or the development potential of both sites reduced to enable reasonable 
development of the isolated site to occur while maintaining the amenity of both developments.  

Response: Discussions relating to setbacks to the northern boundary have occurs with Blacktown 
City Council. Based on Council feedback, the proposal has been design to provide additional setback 
and landscape screening along the northern boundary.  This ensures the reasonable development of 
Lot 39 to occur while still maintaining the amenity of both developments. 
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4. OTHER MATTERS 
A purpose of the Court’s planning principle in seeking evidence of negotiations, is not only to establish 
whether any offers were reasonable, but also the alternative whether there is definitive evidence that 
an owner does not wish to sell. 

In matters where an owner is unwilling to sell due to an attachment to the land or their own desire to 
retain it for whatever reasons, an owner’s rejection of a reasonable offer on the basis that they do not 
wish to sell is evidence that negotiations have been attempted and need go no further. 

In Semrani & anor v Canterbury City Council 2015) NSWLEC 1103, the Court recognised and 
accepted that where there is a refusal to sell, that is the end of the mater in terms of needing to 
consider the negotiations between the parties. Planning law does not create any rights for developers 
to compulsorily acquire adjacent land, but what is required is a negotiation for voluntary sale. 
Therefore, the focus of an assessment of the negotiations undertaken by the parties is upon whether a 
reasonable offer was made and whether the negotiations have exhausted an outcome acceptable to 
the parties. 

 

5. CONCLUSION 
For the reasons set out above, it is our opinion that Homebush One has used all reasonable 
endeavours and made all reasonable attempts to try to acquire Lot 39 in an attempt to amalgamate it 
with the DA Site and in so doing has satisfied all the relevant planning principle requirements. 

Accordingly, it has been demonstrated that amalgamation of the DA site and Lot 39 is not feasible in 
the circumstances of this case and Council should not have any concerns with the DA on this basis. 

If you have any questions or require any further information plaese4 do not hesitate to contact Murray 
Donaldson on (02) 8233 9953. 

Yours sincerely, 

 

Murray Donaldson 
Director 
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Attachments 

A Primus DMS Letter of Offer to Lot 39 Owner 

B  Theo Stamoulis & Associates Valuation Report of Lot 39 

C  Peter Chuck Valuations Report of Lot 39 

D Valuations NSW Valuations Report of Lot 39.  

E Lot 39 owner’s correspondence with Blacktown City Council 
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ATTACHMENT A  

PRIMUS DMS LETTER OF OFFER TO LOT 39 OWNER 
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ATTACHMENT B   

THEO STAMOULIS & ASSOCIATES VALUATION REPORT OF LOT 39 
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ATTACHMENT C   

PETER CHUCK VALUATIONS REPORT OF LOT 39 
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ATTACHMENT D  

VALUATIONS NSW VALUATIONS REPORT OF LOT 39 
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ATTACHMENT E  

LOT 39 OWNER’S CORRESPONDENCE WITH BLACKTOWN CITY COUNCIL 
 

 






